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MINUTES
SPECIAL TOWN MEETING
FEBRUARY 2, 2009

A Special Town Meeting of the electors and citizens qualified to vote in Town
Meetings of the Town of Ellington, Connecticut, was held at the Ellington Town Hall, 55
Main Street, Ellington, Connecticut, on Monday, February 2, 2009, at 7:15 p.m.
prevailing time to discuss and vote upon the following:

1. An additional appropriation of $67,000 from FY 2008-2009 Undesignated
General Fund Balance to Capital Non- Recurrlng Fund for the removal of
milfoil from Crystal Lake.

2. The acceptance of a grant in an amount up to $50,000, if offered from the
‘State Department of Environmental Protection, to cover some of the cost
for the removal of milfoil from Crystal Lake.

3. The adoption of a new ordinance regarding the maintenance of detention
basins.

First Selectman Michael P. Stupinski called the meeting to order at 7:15 p.m. and
asked for nominations for a moderator.

MOVED John Turner, SECONDED Laurie Burstein to nominate Ann Harford as
moderator. All in favor. Motion carried.

The moderator read the warning as it was published and posted.
tem#1:
MOVED Rodger Hosig, SECONDED Walter Moody to approve item #1 as warned.

Michael Stupinski gave a brief explanation regarding the milfoil issues at Crystal Lake.
Hearing no further discussion, the moderator called for a vote. All in favor. Motion

carried.
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Hem#2:

MOVED A. Leo Miller, SECONDED Tony Gallicchio to approve item #2 as warned.
Hearing no discussion, the moderator called for a vote. Allin favor. Motion carried.

ltem#3:

MOVED Peter Charter, SECONDED Michael Stupinski to approve item #3 as warned.
Attorney A.B. Ryan gave a detailed explanation of the proposed new otrdinance and the
reasons behind the proposal. Several residents and developers had questions and
comments regarding responsibility of maintenance, costs of maintaining the detention
basins and fees assessed which were answered by Attorney Ryan and the Board of
Selectmen.

Attorney Joseph Caposelia, spoke on behalf of Ken Boynton, developer, Kevin & Eric
Santini, developers and residents of Ellington, and the Home Builders Assoc. of
Connecticut as well as the building community in general. Atty. Caposella had two major
objections to the proposal and spoke in detail on both; 1. Legal grounds, and 2. Logic
and faimess.

Atty. A_B. Ryan and the Board answered more questions regarding quantity of
detention basins in fown, run-off, and costs of developing land with difficult terrain.

Eric Santini read a letter from Timothy S. Hollister from the law firm of Shipman &
Goodwin, LLP regarding the proposed ordinance, into the minutes. A copy.of this letter
is attached.

Many residents said that property taxes should cover the maintenance of detention
basins, the same way that taxes cover road work, plowing, efc.

Eric Santini Sr.asked whether payment would still be expected if the detention basin
takes town run-off from existing town roads as well as new development run-off.

MOVED John Turner, SECONDED Rodger Hosig to close discussion and move the
question. Motion carried.

The moderator called for a vote on the approval of item #3 as previously moved.
Motion failed by majority.

MOVED John Tumer, SECONDED Jim Prichard to adjourn at 8:22 p.m. All in favor.
Motion carried.

3 ,ﬁ\ . - i ]
Respectfully submiﬁed:w LH JY)QQ,J—%”}N Diane H. McKeegan, Town Clerk

Received for record: February 2, 2009 @ 1:00 p.m.
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SHIPMAN s GOODWIN....

COUNSELONS AT LAw

Timothy S. Hollister
Phone: (860) 251-5601
Fax: (860) 2515318

thollister@goodwin.com
February 2, 2009
VIA FACSIMILE
Atherton B. Ryan, Esq. Mr, Michael P. Stupinski
Ellington Town Attorney Fust Selectman
Willizm G. Reveley & Associates, LLC Town of Ellington
117 Hartford Turnpike ‘ 55 Main Strect
Tolland, CT 06084 Ellington, CT 06029

Re:  Elli 's Proposed Ordinance Re ing Maintenence of Stommwater Draina;
Detention Basin and Similar Stractures :

Dear Mr. Stupinski and Attomey Ryan:

Following up on my phone message to Attorney Ryan Jaet week, X am writing to let you
know that Santini Homes, for itself and other arca builders, has contacted me with regard to the
proposed ordinance noted abave. f understand that the ordinance will be further considered by
the Town tonight. I would ask that this letter be received and read into the xecord at that

proceeding.

I'am quite familiar with this type of ordinence, having discussed it last year with your
Town Engineer regarding a matter in the Town of Burlington.

In sunmary, i our opinion, the proposed ordinance is not anthorized by the General
Statutes and municipal law cases for these reasons:

- there is no authority to impose the cost of permanent maintenance
for an accepted public improvement on & private party;

. the ordinance contradicts the meaning of municipal "acceptance”
of a public improvement; -

ONE CONSTITUTION PLAZA | HARTFORD, CONNECTICUT 08103-1318 l 860-251-5000 ] WWW.SHIPMANGOODWIN.COM
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Atherton B. Ryan, Esq.
Mzr. Michze! Stapinski
February 2, 2009
Page2

. the ordinance is an jmpact fee, for which there fs no statutory
authority in Connpecticut; and

. the formula proposed forthe fee is at most a gness as to firture
econamic conditions, and thus, even, if an impact fee, it does not
and cannot approximate the long-term maintenance cost.

Also, while the oxdinance, as written, fmplies that it is anthoxized or compelled by federal
Clean Water Act regulations, there is nothing in those regulations that compels or validates a
municipal ordinance regarding maiteaance of public stormwater structures.

Figally, as a policy matter, the oxdinance will xaise the cost of houneing at a titna when
Ellington and the region need to lower housing costs.

I'wauld be happy to provide a more detailed analysis, but at this point I have been asked
To provide a basic statement of objections to the proposal,

Thank you.
Very truly yours,
Timothy S. Hollister
TSHekf
533310

c: Kevin Santini (via facsimile)
William H. Ethier, Esq. (via facsimile)
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Fax Message

@004/004

- SHIPMAN & GOODWINLL

GOURACLOAS AT Law

One Constitution Plaza
Hartford, Connecticut 06103-1919
www _shipmangoodwin.com

TO: NAME COMPANY FAX NUMBER
1. Atherton Ryan Willizm, G. Reveley & Associates 8755099

2. Michael Stupinsid Town of Bllington 870-3102

3. Kevip Santini Santmi Homes 8722050

4. William Ethier HBA of Connecticut ' 5213107

5.

FROM: Tumothy S. Hollister
Telephone:  (860) 251-5601

Matter No.:

Subject: Town, of Ellington Proposed Ordipance

Date: Febroaxy 2, 2009
Facsivadle:  (860) 251-5318
Assitance: ErinK, Fitzgerald  at (860) 2515647

No. Pages (including cover): 3

| MESSAGE:

PRIVILEGED INFORMATION. Any diss

THIS MESSAGE IS ONLY FOR THE USE

OF THE ADDRESSEE AND MAY CONTAIN CONEIDENTIAL AND
endoatian, distribution or copying of this cammunication other than by the
intended recipient ks stricily prohibited. ¥ you have received this eormmumication in ervox, please notify ws iromediately by
telephone (collect), and destroy all copties of tha commumxation. Thank you,
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AN ORDINANCE REGARDING MAINTENANCE OF
STORM WATER DRAINAGE DETENTION BASINS
AND SIMILAR STRUCTURES

BE IT ORDAINED:

PURPOSE: Federal and State Laws and Regulations mandate that drainage designs comply with
Federal Clean Water Act of 1977, Phase II, Final Rule, concerning storm water. The Town of
Ellington encourages the use of any approved water quality control options specified in the
Federal and State Laws. "Such structures control the quantity of flow and contain sand, silt, dirt
and other solids. For maximum performance, these structures require substantial periodic
maintenance. :

For some land subject to development and construction, producing zero increase in the rate of
discharge of water from one property to another compels drainage designs that provide for the
inclusion of Detention Basins, Separators or similar earthen or other solid embankments, dams or
other “Storm Water Pollutant Removal Mechanisms as listed in Table 3-2 of the 2004 Ct. Storm
Water Quality Manual”. The purpose of this Ordinance is to set forth the Town’s policy as to
such structures and the costs associated with and created by their use and required maintenance.

POLICY: Should the design requirements of the Laws and Regulations require the construction
of structures such as Detention Basins, Separators or similar earthen or other solid embankments,
dams or other “Storm Water Pollutant Removal Mechanisms™ designed in compliance with the
CT D.E.P. Storm Waier Phase II (MS4) Program based on the Federal Clean Water Act of 1977
as amended by the Water Quality Act of 1987 (P.L. 100-4), SECTION 402- National Pollution
Discharge Elimination Systems (NPDES), Phase II, Final Rule, the Town of Ellington will not
accept tifle to such structures as additions fo its municipally owned drainage system as
“improvements” except pursuant to the terms of this Ordinance.

Such Facilities require special, periodic maintenance to clean out sand, silt, dirt, debris or
other foreign material in order to keep the structure operating as designed. Most of these
Facilities are not located within roads or streets that are designed and planned to become public
roads of the Town of Ellington and are not within the road drainage system regularly accepted by
the Town. Such Facilities would impose excessive, unbudgeted costs upon the taxpayers of the
Town, and if not maintained, may fail, imposing possible further liability on the Town.

However, it is in the best interest of its citizens and the Town to insure that the required
maintenance is performed and it is not reasonable to expect or require individual homeowners or
limited groups of homeowners to provide the periodic maintenance that these systems require or
pay for the cost thereof. The Town’s Department of Public Works does have the technical and
physical ability to provide the maintenance required of these Facilities



Therefore, it is the position of the Town that the costs of this periodic maintenance ought
to be placed upon those persons causing the need for this maintenance and who benefit from
these Facilities rather than upon the taxpayers as a whole. Future costs of the maintenance of
these Facilities shall be an expense of those landowner(s), developer(s), or sub-divider(s)
benefiting from the development of the property upon which the Facilities are located. Provision
for this future cost shall be accomplished by the establishment of a fund reasonably calculated to
generate sufficient income to pay the cost of using the Department of Public Works to maintain
these Facilities.

DEFINITIONS:

Clean Water Regulations-Phase II: Clean Water Regulations promulgated by the
Connecticut Department of Environmental Protection that define the standards for design of
drainage systems discharging into the waters of the State of Connecticut.

- Detention Basin: A drainage structure designed to avoid downstream flash flooding,
receiving and collecting storm and drainage water, whether surface or subsurface, within a
defined area and releasing that water in a controlled manner essentially equivalent to the rate of
flow from property in its natural state prior to development.

Facilities: A general term that includes without limitation Detention Basins, Separators,
similar earthen or other solid embankments, dams, or other “Storm Water Pollutant Removal
Mechanisms” and National Pollution Discharge Elimination Systems.

Land Owner, Developer or Subdivider: The person, individual or business who owns the
land upon which any Facility is to be constructed or who has applied to a land use board or
commission for a permit or other approval which includes construction of any Facility or has -
received approval or been granted a permit by one or more of the land use agencies or
commissions of the Town of Ellington to develop property including the installation of one or
more Facilities. The term or terms, singular.or plural, Land Owner, Developer or Subdivider, are
like terms with the same meaning herein.

Permit: A permit issued by any land use agency of the Town of Ellington including ali
conditions attached to that permit or facilities approved by the permit.

Separator. A drainage structure designed to collect water in a confined are and cause
solid particles of sand, silt, dirt and foreign material to be separated from the water before the
water is released downstream from the confined area.

Regulations:  Zoning, subdivision and inland-wetland regulations of the Town of
Ellington. : |
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IDENTIFICATION OF STRUCTURES: Prior to approval of any development project by any
Town land use board or commission (“agencies™), a Developer shall, with the assistance of the
Town Engineer, identify any Facilities as specified in this Ordinance that will require special
periodic maintenance in the future.

(A}  The Developer shall with the advice of the Town staff determine whether the
Facilities may be maintained by the commercial or industrial owner of the premises because that
owner will have the resources and ability to maintain the facilities and include that proposal in its
application for final approval by the land use agency having jurisdiction for granting the permit
(usually the PZC).

(B)  The Developer shall, with the advice of the Town staff, determine whether the
area occupied by the Facilities should be dedicated to the Town in fee or by easement granting
the Town access rights to maintain the facility as well as the right to have the facility in that
location for its designed purpose.

(C)  The land use agency that last approves a development project (usuvally the
Planning and Zoning Commission) shall have no authority to exempt a single family subdivision
from the operation of this Ordinance upon a finding by the agency that the Owner will have the -
financial and technical ability to perform the required maintenance.

- POST APPROVAL: Upon final approval of a project by the land use agency the Developer shall
perform all of the following tasks or provide the documents:

(A) An executed deed of the fee and/or easement to the Town for the facility in
accordance with the permit, subject to approval of the Town Attorney as to form and content,
which deed or deeds shall be delivered to the land use office prior to the filing of any map or
plan. The deed shall be held in the land use ofﬁce and recorded only after acceptance of the
facility by the Board of Selectmen.

(1)  Asto commercial or industrial property having received a waiver as to the
maintenance capitalized cost, an easement is required to authorize the
Town to inspect and maintain the facility, if the Owner fails to do so, and
charge the Owner and the land for the cost thereof.

(B)  The Developer will cause the facility to be constructed in accordance with the
approved plan or permit and subject to inspections by the Town Engineer and/or Director of
Public Works and provide such certifications as may be required by either as to construc’aon in
accordance with the design plan.
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(C)  The Town Engineer and the Director of Public Works shall establish an annual
cost (“Cost™) to perform the required periodic maintenance on the Facilities. The Finance
Officer, with input from the Town Engineer, shall then calculate a sum necessary to capitalize
that annual cost based upon the following formula. The Cost shall become the numerator of a
fraction the denominator of which shall be a sum amrived at by the subtraction of the yearly
average of the Consumer Price Index (“CPI”)* from the yearly average yield of 10 year U.S.
Treasury Notes (“Notes”™)**. The resulting quotient, after dividing the numerator by the
denominator, shall be the sum required to be deposited with the Town as the Maintenance Fund.

. The yearly average of the CPI shall be determined by taking each

~ published yearly average beginning with 1953 up to and including the

most recent published yearly average, adding the averages together and
dividing the total by the number of years included.

*¥ The yearly average yield of the Notes shall be determined by taking each
published yearly average yield beginning with 1953 up to and including
the most recent published yearly average vield, adding the average yields
together and dividing the total by the number of years included.

The Developer shall pay the Town such sum before acceptance by the Town of the
drainage system and before any performance bond is reduced to a maintenance level.

The Town shall forthwith deliver the full sum to the Treasurer who shall deposit that sum
in a separately identified account referred to as the “Maintenance Fund for (name of project or
subdivision — phase as appropriate), shown on a map or plan entitled * ”, dated

, 20__ and recorded in the office of the Town Clerk at map volume -, page
_ . Such a fund shall be maintained indefinitely for the purpose of providing revenue to pay
for the periodic maintenance required. Funds shall not be commingled with the general funds of
the Town but may be commingled with maintenance funds from similar projects. The capital
shall not be used for any operating expense.

MAINTENANCE RESPONSIBILITY: Upon establishment of the Maintenance Fund by the
land developer; compietion of any required performance and maintenance bond period; and, .
acceptance by the Town of the drainage system within which are located such Facilities, the
Town shall thereafter assume full maintenance and repair responsibility for the identified
Facilities. There shall be no further accounting as to the cost of maintenance of any particular
Facility nor rebate if the expense is less than the income or additional charge if the expense is

greater.

NOTE: This policy does not apply to roads, pipe drainage systems within roads including off-
road discharges not pertaining to any Facilities.
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ADMINISTRATION:

(A)  The Board of Selectmen shall control the Maintenance Fund and shall direct the
income as appropriate to the Department of Public Works for the purpose of
providing maintenance to the identified structures. _

(B)  There shall be no accounting among structures or properties that have contributed
to this Fund and no requirement that the maintenance be provided to particular
structures except as determined by the Department of Public Works.

SEVERABILITY: If any provision of this Ordinance or the application thereof shall be held
invalid or unenforceable, the remainder of this ordinance shall not be affected thereby; and each
remaining term and provisions hereof shall be deemed valid and shall be enforced to the fullest

extent permitted by law.

This Ordinance shall be effective on s

Board of Selectmen Approved for Public Hearing:

Public Hearing Notice Published On:

Public Hearing Held On: ' N

Board of Selectman Recommend Adoption:

Town Meeting Notice Published On:

Approved by Town Meeting On:
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